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S. 774

S. 774 is the government-wide FOIA relief Bill which was
unanimously reported favorably by the Senate Judiciary
Committee last year (S. 1730 in the 97th Congress). This Bill
contains several provisions that will be of particular benefit
to the FBI.

. 8. 774, unlike Senator Goldwater's Bill, S. 1324, seeks to
amend the FOIA itself. The amendments in S. 774 would do the
following:

-- Clarify several of the Act's exemptions and procedures
to strengthen the protection given to information where
disclosure would result in an unwarranted invasion of
personal privacy, harm the public interest in law
enforcement, injure the legitimate commercial interests
of private parties who have submitted proprietary
information to the government, or impede the effective
collection of intelligence.

-~ Preclude the use of the Freedom of Information Act as a
means to circumvent discovery rules by parties in
litigation.

~- Provide for expedited processing of requests from the
media and others seeking information for broad pubtlic
dissemination while establishing realistic time
requirements for agencies to respond to reguests and
decide appeals.

-- Establish procedures enabling submitters of
confidential commercial or financial information to
object to the government's release of such information.

-- Permit the government to charge requesters fees that
more closely reflect the actual costs of the
government's search and review of documents.

-- Add two new exemptions from the Act for records
generated in legal settlements and records containing
technical information the export of which is controlled
by law.

While S. 774 was never intended to address any of the unique
problems facing the CIA or the other agencies within the
Intelligence Community, we would be required to comply with any
changes made by enactment of this legislation. We have no
objections to any of the proposed changes. ‘

S. 774 has been reported out favorably from the Senate
Judiciary Subcommittee on the Constitution, chaired by Senator
Orrin Hatch (R, VT). It has just been reported out of full
Committee (16 June) which means that the Committee will now be
ready to consider our FOIA legislation on sequential referral
from the SSCI.
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TITLE B—OTHER PROGRAME
RATIORAL RESZARCH EERVICE AWARDS

Src. 201. (s) Subsection (c) of section 472
is repealed. Subsection (d) of such section is
redesignated as subsection (c¢3.

{b) The first sentence of subsection (¢) of
such section (as redesignated by subsection
(a) of this section) is amended by striking
out “andé” after “18B2" zxnd by inserting
betore the Dperiod 3 comms &xnd
“$195,048,000 for the fiscal yexr ending Sep-
tember 30, 1984 $204.800,400 tor the fiscal
Pear ending September 30, 1985, and
$215.040.420 for the fiscal year ending Sep-
tember 30, 18986, -

KATIONAL LIBRARY OF pMEDICINE ASSISTANCE

7O MEDICAL LIEEARYES -

Sxc. 202 () Bection 383(b) is amended by

. sriking out *, snd the Secretary sball in-
clude in his anmual report to the Congress a.

siatement covering ‘the recommendatians
made by .the Baard and the thspowﬂon
thereo!™ in the first zentence.
(b)Secﬂun:DO(cHsmendedbytmnnz
out “snd” after ~198L.", and by inserting
beiore the period a comms and * §$§,763.000
for the fiscal yesr ending Septiember 30,
1983, $10,500.000 1or the fiscal year ending
‘Seprember 30, 1884 $11.025000 for -the
fiscs) year ending Setember 30, 1985, mnd
$11.576.000 tor t.benml year ending Sep-

.t&nbe'&ﬁ 1886,

- EFFOETE, MISCELLANFOUS

Sec. 202, (&) Section 475 is amended by
sodmg at the end thereof the tollowing new
“(d) By Januzry 1 1884 and annually
thereafter, the Secretary shall prepare and

© transmit ‘o tbe Commitiee op Labor and

Humsan Resources of the Senste and the
Commitiee oo Epergy and Commeree of the
House 0f Represenitatives 2 repori conpcern-

" ing any acuvites undertaken in the preced-

tng fisca! year to improve the grant cob-

. ‘tracting. sccountability,  and peer review

procedures ©of the National institutes of
Health, ipcluding the National Cancer Insti-

. Te,

(b} ’nt}e IV (a5 amended by section’ 105 )
olthis Act) 35 turtber amended by inserting

'MManuomemmmnewm

“DNVESTIGATIONE
“85:.480 ‘I‘heDn-eaororeachnsﬁonal
research institute in the Nations! lnstitutes

of Bealth shall notity the National Advisory -

Counch for such resenrch imstitute of the

. ststus of any iovestigation concerning any

recipient of » grapt or contract from such
research institute, uniess the office or unit
of the nationa) resesrch institute 6r of the
Nationa) Institutes of Heslth which is cop-

ducting the investigation sdvises the Direo

tor of such nationa) research institute that
disclosure to the Councll under this section
will jeopardize the tnvestigation.”.

{c) Within one year afier the Qate of ep-
actment of this Act the Director of the dis-

tionsl lnstitutes of Health shall establigh *

procedures for the appesl of determinstions
made with respect Lo applications tor grants
and cooperative agreements for biorpedical
research under-the Public Health Service
Act. .

By Mr, EATCE (for himself, Mr;
TEURMOND, &nd Mr, DeCoxr-
CINI):

S. 774 A bill entitied t.he ’Preedom
of Informstion Reform Act™, to the
Committee on the Judiciary.
PRYIEDOM OF IXYORMATION EEFORM ACT .

Mr. HATCE Mr. President, I am
pleased to introduce the Freedom of

Informstion Reform Act which was
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unanimously approved in the last Con-
gress by & vote of 17 to 0 in the Judicl-
ary Committee. This bill enjoys broad
bipartisan support and refllects the ac-
cumulated wisdom of many diverse in-
terests, including medis represents-
tives, public interest groups, the
) administration, members of
the business community, and law ep-
forcement agencies.., The FOlA
Reform Act has been widely halled as
& reasonable and worthwhile compro-
mise by these diverse and ofien diver-
gent interests because it achieves thé
fusl goals we set when embarking
upon imp the act. Namely, the
DIl eliminates many of the current
‘problems of the -act without weaken-
ing °its effectiveness &s & vaulable
aneans of keeping the public informed
mbout :government .activities. .As the

“Washington Post accurately noted:

It is guintessentislly American 10 believe
that the people cantrol the government and
that ‘they have » right.to know whsat the
-government is doing. The Judiciary Com-
ynittee bil} preserves that right (Washing-
ton Post, May 25, 1982 page Al6.)

‘Indeed, this right is preserved, and
copcomitantly the public -is better
served by the enhancements to the act
which are included in this bill

I would like to express my apprecis-
tion to Senstors TEURMOXD and Dez-
Corcot for their cosponsorship of
this bill and their efforts on its behalf,
The close and continuing cooperation
of Senator Lxamy nas been invaluable

" in our efforts to forge 8 consensus for

reform, and I would especially like to
thenk hirn for his ‘suppon snd 4ili-
genee in working toward & bipartisan
solution to the problems of the FOIA
- Special note should slsc be taken of
the important contibutions 1o the top-
sideratiop -of this bill made by mem-
.bers of the press. Their views were ex-
tremely helpful to the fing) resolu-
tions of many of the ditficult problems
which we originally. faced wher our
mscuss:ons on reform began
- -It 15 also significant to note that the
‘Bubtommittee on the Constitution,
which I chair, held more bearings to
consider FOLA reform than has ever
been beld by sny subcommittee -on
this subject. During the ist session of
the 87th Congress, from July 15, 1881,
to December -9, 1881, the subcommit-
tee held seven dayr of hesarings on
POIA Witnesses included represents-
tives from the medis, public interest
groups, the Reagen sadministration,
the business communify, and law en-
forcement agencies. In sddition, the
subcommittee received & large number
of writien statements from other in-
terested individusls and organizations
that have become part of the perms-
nent record of these hearings.
The bill, &8s approved by the Senate
‘Judiciary Committee, is 8 21-page bill
that significantly. reshapes the Nsa-

tion's informsation policy. The bill.

-deals with such diverse topics as pro-
tection of fechnical data—blueprints,
repalr manusls, and the like—impor-
‘tant to our nationsl security, protec
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tion of trade secrels and confidential
business informsatior in government
tiles, protections against invasions of
personsal privacy, protection of law en.
forcement informsnts, investigations

&nd techniques, and various other pro-
cedursal reforms, such as gssmem of
approprigte user fees. .
" L. LXGIELATIVY BACKGROUKD OF TER ru:znox

- Or IXFORMATIONK ACY .

- Unpderstanding the need for refine

ment of FOLA requires 2n 8 Wareness
of its background. The act was enacted
in -196€, but the roots-of the open in-
formsation copcept, with important
limitations, may .be traced to the first
samendment. .

Becsuse & representative GemOCTacy
requires &n informed citizenry and
government confidentiality in:-some

-contexts, the first amendment ‘was
crafted to secure a climate of free in-

formation without creating s constitu-
tional right to obiain informstion
from the government. It the words of
Justice Feltx Franktuarter: -

“Without & fres press there cad be Do free
society. Freedom of the press, however, is -
not an end in ltself but & means to the end
ol & free society. (Pennekamp ¥. nonac, 328
UL 331, 354 (1948).) -

Justice Frankturter undemood that
the first amendment was part of s
larger*and more complex constitution-
8] scheme which contemplated some
balancing of privacy, confidentiality,
and openness to insure the overriding
goal of & free and secure society. In
the first Congress, as is still the case
today, the primary issue concerning
the first amendment was whether the
smendment would give constitutional
effect to common-iasw principles or
embogdy libertarian concepts. )

. James Madison, who submitied the
first draft of the amendment to the
Congress, sttempted to constitutionsal-
1y codify his own expansive libertarian
potions in the brosdest possible lan-
guage. Madison was persuaded that an
absolute individual right to know was
the only way to prevent the problems
of censorskip .the colonisls had en-
dured under the rule of the Crown.
Madisor urged the First Congress to

-adopt language stating:

‘Nosm&eahnnﬂohwtheaquﬂnzhtsot
copscience or the freedom ©f the press
Aunnals af cowrw 17881791, vol 1-441,
%753-4.)

This was not adopted Its faflure was
not, however, a vote for government °
censorship powers, but 8 recognition
thst traditional common-law rules pro-
hibited prior restreint without the po-
tential for precluding confidentiality
when necessary to proiect freedom.
such &8s in- “military operations and
foreign negotiations™ to use the exam-
ples of George Mason. (Jonathan
Eliot, E4, The debates in the several
State conventions on the adoption of
the Federal Constitution,” Vol 3, 170.)

The langusge of the first amend-
ment, which was sdopied, however,
did pot then or now comprise s consti-
tutional freedom of information act,
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as Former Justice Stewart has stated.
Potter Stewart, “or of the press” (26
Hsstings Law Journsl 631, 636 (1875).)
Instead in the words of James Wilson:

Whst is meant by liberty of press is that

ppon 1L but every authar is responsbile
wben be stlacks the security or weltzre af
the governmemt, or the safety, character,

gnd Proprety of the individual James |

whson. Peangylvanis and the Constitution,
st 308 ’ :

The first amendment cleariy was g
compromise between Masdison's liber.
tarian concept o! expansive free con-
science rights and the view of Alexan-
der Hamilton that the. first smend-

€nl WaS UDDEeCcessary. : -
mm the Congress gave the Nation
was & constitutional provision that
preventied most .censorship, but cre-
ated Do affirmative rights of individo-

from enacting prior restraints on pub-
Yeation, it mekes no gusrantees abont
the government’s duty to actively pro-
vide Informstion ‘In fact tbe govern-
ment mAY¥ even exercise prior restraint
of mformetion the public already has
ip some circumstances, such as o the
fsce ©f &8 clear andé present danger.
(249 T8 47 (1819).) The popular
potion of & constitutionsl public right
to know, {s the words of Prof. David
O'Brien, “Has no basis in the text or
historical backgrount of either the
Copsdtution or the First Amend
ment” (David M. O'Brien, “The Pub-
Iic’s Right t0 Enow,” at 166 (1881))
Although the public Goes not possess
ap enforcesble constitutional right of
access o govermmental informstion,
the concept of an informed eleciorste
was 8 Vital interest of the new Repub-
e which the First Congress intended
to secure with the first amendment’s

proscription of prior governments) ye- -

siraint of tndividusl's communications.
(& at 53.) The gepersl interest in &n

_intormed cmzem-{h.as commanded

bates recently as Congress has moved

to grant rRud expang statutory rights

to gain access to governmental intor

manantntheabsenceurmgntom

shie constitutional right.
Iheﬁrstmmmrymttodw—
ly define the parameters of public
access o government imformation
came in section 3 of the Administrs
tive Procedure Act of 1946 (APA)

(Pub. L. 78-404, 3, 60 Stat 238 (1847).)

In addition to reguiring Federal sgen-
ciestoindextheirmsa.ndma.kem
{ormstion avafiabie to the public, the

act also provided certain disclosure ex-- -

€nptions. Under sectiop 3 administrs-
Uve officials were permitted to with-
holid any information “reguiring secre-
¥ in the public inierest " Infarmstion
©ould be withheld when the person

3eeking the material was not “properly

End directly concerned,” where the ip-
lormation was ~held ‘confidential for
Evod cause found,” or “when the infor-

etion sought was related to the tn-.
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ternal mensgement” of & government
BgEncy or department (Pub. L. 76404,
3, 60 Stat. 238 (1946).)

Despite section 3's intention to in-
Crease governments] disclosure, its
vague terms often frustrated thst pur
pose. An individual's request could be
denied becsuse the agency did not find

matter. The section 3 exemptions were
construed to the point of absurdity, al-
lowing one agency to withhold George
Washington’s  inteligence methods
Dearly two hundred years later. (Hear-
ings on Freedom

Comm  85th Cong. 2nd Sess 548
(1958), cited in J. O'Reilly, Pedern! In-
formation Disclosure, 3-7 (1881).) An-

other skgency withheld several tele-
-phone directories. because they -fell
into “the category of ‘iInformsation re-
- lating to the “nternsl management’ of
‘the agency.” (E. Rep. No. 1497, BOth
Cong., 28 Bess. 5 (1966).) Once =n in-
Jormsation request hed been denjed s
Tequester hed no means to appesl the
decisior becanse section 8 did not pro-
¥ide & remedy for mnlawtul withhold-
ng.

be re-
sponsible voters. For instance, Cop-
gressman John Moss asserted:
fO)ur xysiem of government = _based on
thepa:ﬁ:!xmﬂcmo!tbe_ ""e

activities consisient with our security if the
American public & to be sdegumtely
eguipped to 1) the ev more demanding
m.mwmwm
" Rec. 13641 Q9866)) .

The purpose of the 1866 Freedom of
Information Act, as stated by the
. Benate repart, was to change the em-

Approved For Release 2007/09/12 : CIA-RDP85MOO363ROO1002080018-6

S 2689

Far the next 8 years FOIA was
often criticized Even s Federsl court
called it poorly drafted (Wazhington
Research Project Ine.
HEW, 366 P. Bupp 828 (D.CD.C.
1872).) Bame critics went beyand legal
analysis of the act to.charge that it
fafled to_provide the open aoccest to
government files that it bad promised
An . insighttul observation af this
sspect of FOIA's history, bowever,
noted thst these critics “seem to have
had]

741, 947-8 (1976).) . .
Atier
to

bstiarthtslegimmvem'how-
ever, was the Watergate incident As

v. Dept af

thebreak-mmumbva-ed.skepﬁdsm ’

sbout the executive branch swept
Ounzress,.m.nsfnrmxng the
amendment of the 1966 aet into &n

© government” passed on & vote of 64 to

17, end by & vole of 349 10 2 I the

House In October 2974 The veto was

easDyovm'iddenmt.beHomebys

wteufmwaIunNmmberzo.ln,

the Sensate, however, the vote was very
REYTOW (64 10 Z7)—exceeding the re-

Same of the. mmherent defects of the
1974 amendments were recognized by
many Members of the Benate .at the
tme of the override voie. Of grestest
conpcern were the disclostre standard
required by law enforcement ngencies
mdthethreatstoperm.lm"rvacy.m
Senator Hruske stated: . ' -

Dhasisi'?am_ﬁthholdmg to disclosure — -mt&smm:munaimm; —

‘while providing adequate protection
for vital confidentizl government sc-
“Uvities. (— Btat. — (1966) Current ver-
8on of § USLC 552 (1876).) This was
a-ccomnnsped by mangdating disclosure

courts. C

‘With its exemptions Congress ciesr-
Iy recognized individusal privacy rights
and the need for some confidentislity
iIn government As noted above, Can-

ar
Butcess Mes in
mm:mxcmmxwhhhm
passes, halances, and, protects al i
yet places emphatis oo the fullest respana.-
hie isclomrre. (8. Report 813.) .

o prove that’ fnformation Y disciosed
Would invade & DETROI'E Privacy -or woudd

- kopeir the [iaw enforeement] investigation.

mmmm.smmm
Eandards af harme that are defined o te

'm'mmdouht‘um

whether such 3 provigion i workable
Irom questionahle in its wisdom. = -

- - - - L] L d

.,Imnotwmemnedqmm
it emphiacizes the right to know 1o the cetri-
mentofthenxhtnimnndm

mmmmmmmmswe'

government. 120 Cong. Rec. S 36873 (19743,

by President Ford The substitute,
which was surnmarily rejected, imcor-
porated e standard of disclosure which
would have precltuded jeopardy to'law
enforcement agencies. | ’
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The overly optimistic cost estimate
of the bill provides one apparent ex-
ample of the hesty consideration given
the amendments due to the distrac-
tions of the Watergate scandal Al
though the 1974 amendments limited
fee collections, expanded access 1o gov-
ernment documents, and enhanced the
avallability of court-awarded attorneys
fees for POlA lswsuits, the House re-
ported thet the bill woud cost only
$50,000 to $100,000 per vear. This Jow
figure -should hsave been suspect be-
cause, additionslly, agencies were re-
qun-edwabsorbtbﬁeostoimostoi
the expensive part of responding to &
FOl4 request, the reviewing of records
to determine whether a®ny portion
conld or should be .classified @=s
exempt. While no one knows the exact

~ cost of FOIA todey, estimates begin at

$57. million and rise from ‘there. Re-
sponding 1o 8 single reguest made by a
renegade CLA agent has cost taxpayers
over $500,000. Had Congress taken the
time necessary 1o completely and sde-

. Quately assess the ‘implications -of

amending POLA, {& may have recog-
nized the inherent problem of costs
ané svoided the resultant economic
President Ford realized the impracti-
cality of the cosis provisions .in his
message to the House explaining his
veto. He pointed out that the law en-
forcement agencies would be economi-
cally hempared becsuse the agentcies
could noi afford to hire .the large
number of highly trained personnel
nepessary to review requested confi-
dential files and records. Today the
FREI has hired over 300 people and
spends nearly $12 million annually to
comply with POLA

The Constitution ‘SBubcommittee
hearings in the 97th ‘Congress were

‘the most exiensive oversight of FOLA

vet -undertsken A msajor complaint
which dominated those seven hearings
was that the confidentinlity of infor-
mants and investigations is jeopard-

-ized by the threat of FOIA disclosure

of sepsitive information The docu-
mentation -0f this compilaint at the
bearings served to confirm the find-
ings which have been compiled on the
deleterious effects of FOILA-on law en-
forcement. In 1978 the Sensate Judici-
ary Subcommittee on Criminal law
concluded that:
ltmndelybemdthnxmelofthc
spansors of POIA) foresaw the host of aitfi.

~culties the Jegisistion would creste for the

laxw enforcement community, por did they
foresee the utilizatiop that would be made
of the Act by orgsxired crime and. other
crimins) elements or thedamage it would a0
to the personal security of individual citd-

zens * * * lniorments sre rapidly becoming
&n extinct species because of fear that their

idenuﬁswmbemmedmresponsew;
POILA request -

In that same year the General Ac-
counting. Office released & study .Ge-
talling 49 instences of potential intor-

mants refusing to cooperate with law -

enforcement authorities due to POIA

In 1972, FBI Director Webster .sup-

plied documentstion of over 100 io-
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stances of FOIA interference with law
enforcement investigations or infor-
mants In 1981, his list was expanded
to 204 examples. In fact, no fewer
than five different reports studying
the impact-of FOLA have concluded
that the act bas harmed the ability of
law enforcement officers to enlist ip-
‘formsants and carry out -confidential
investigations. Among these, the At

torney Genersl's 1981 Task Foree on .

Viclent Crime -tound that FOIlA
should be smended because it is used
by lawhreakers *to evade criminsl in-
vestigetion or to retaliate against in-
formsants.” A 1822 Drug. Enforcement
Administration  study  documented

*thst 14 percent o DEA's ‘fovestigs-

tions were “aborted or significantdy
compromised” by 'FDIA-relat.ed prob-

.Jerns™

“The ‘JuMiciary Committee hearings
‘have indicated 8150 that FOIA is being
misused by businesses in an effort to

. obtain valusble trade secrets. The tes

timonies .are repiete with such exsarm-
‘ples of abuse by business concerns of
the spirit and original purpose of
POLA. For exampile, Mr. Jack Pulley,
an sattorney with the Dow-Corning
Corp., told us of an article entitled
“Freedom of Information Act: Strate-
gic- Opportunities snd Threats,” in
which the sauthors described how
FOlA could be used to gain what they

called “z diﬁerentm compeunve ad-’

vantage ™ |

Currently” t.he st.andard of proteo
‘tion, “trade secrets and commercial or
financial informstion obtained from s
person privileged and confidentisl”
presumes that all “confidential” infor-
mation will be protected, but supnlies
no statntory definitiop for “confiden-
tial ” Instead the Senstve report speci-
fied that mformatiop “customarily not
Telessed 10 the public by the.person
from whom it was obtained” would be
exempt. The House report extended
protection to any informstion given
the gpovernment in confidence “wheth-
er -or not involving commerce or fi-
nanee.” Despite the breadth of protec-
tiop tnt.ended by Congress, 8 Federal
~court unileterally narrowed the ex.
‘emption years later by requiring & sub-
mitter to demonstrate & *substantial
competitive harm”™ in order to gualify

~for exemption. (National Porks v,

Morton, 498 F. 2a 765 (D.C. Cir. 1874).)
This brosder test requires agencies

and courts to guess about the econom-.

ic mpacts of disclosure and heas led to
numerous “reverse FOLA” lawsuits as
submitters have sttempted to protect
proprietary dste sagainst release to
commercial requesters who Dbelieve
that the sct, under current standards,
‘can be used {0 learo valusable mfom
tion sbout competitors.

The current standard -has also been

held to offer no protection to nonprof- .

it submitters, such as hospitals, uni-
versities and scientific researchers, be-
cause they cannot show economic
tnjury if the product of their research
-is disclosed.

March 11, 1985

In sddition, the extensive Constitu-
tion BSubcommittee hearings in the
27th Congress revesled other mspects
of FOlA in need of fine-tuning. As
mentioned earlier, the expanding costs
of the act to the taxpayer suggested
thst those who directly benefit by re-
guesting information should readily
accept the responsibility of paring the
cost of producing the information.
The government agencies’ insbility to
comply with the act's short time limits
recommended & more workable time
schedule for complying with requests
in the event of & backlog of requests or .
other “unusual circumstances.” Revis-
ing the act's second exemption to pro- -
vide sdequsate protection for law en-
1orcement manuals and instructions to
investigators, auditors, or negotiators,
was another .aspect of the testimony.
Removing important limitations -on
the exemptiop -designed to guarantee
personsl privacy also emerged 85 BD
important saspect of FOLA reform.
New exemptions 1o protect “technical
asts” (predominantly pstionsal secu-
rity information) that may not be iaw-
tully exported without & license ang to
protect Secrel Service recorgs were
festured as subjects worthy of the pro-
tection currently given geological dats
and sensitive informastion about regu-
latiop of financial institutions under
current exemptions 8 anad 8.

The nearings slso noted the need to
reconsider the factors governing-cur-
rent determinations of types of infor-
mstion thet msay be released because
they are “reasonably segregabie” from
classified or exempt portions of & re-
guested record. Clearly giving sway
too many pieces of & sensitive record
might, in the hanads of & sophisticated
requester, defeat the protections in-
tended by the classificstion or exemp-
tion. Another itermn discussed was the
propriety of requests rom ceriain-
classes of requesters, including sliens,
tmprisoned felons, or parties in ltigs-
tion with the Government who bave
access 1o information vis the alterns-
tive route of discovery under the Fed-
eral Rules of Civil Procedure. These
matters each became .an element of
the bill approved by the Judiciary
Committee unanimously last Congress.

PEES AXD WAITVERS ’
- CURRENT RITUATION

Existing law sllows agencies to co}
lect oy the costs of searching for and
duplicating requested records These
costs are only & fraction of the true
costs of mnswering & FOILA request
The cost of reviewing documents, edit-
ing out exempt materinl and other
processing accounts for the bulk of
the expense of POIA Pees currently
msay be waived or reduced when “fur-
nishing the informsation ean be consid-
ered as primarily benedﬂ.ng the gener-

" &) public.”

CURRENT FOLICT DMPLICATIONS
Congressional reports in 1974 esti-
mated that ¥OIA would only cost be-
tween $40,000 and $100,000 annually
governmentwide. Instead. direct .
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pesrly $60 million i 1980. Moreover

(Apee v. Cl4, 517 P. Supp. 1335, 1343
K. §.) In sddition to the subsidy gues-
tions presented by current fee policies,
the lack of a uniform fee schedule has

guidelines aimed st developing & uni

form schedule of fees and proeessmg‘
procedures for all agencies. Under the
bfill. agencies conld charge fees for *~al}

the amount -of the fee itsel!. Half of
&ll fees collected would be retained by
sgencies to fund thefr POIA -oper
srions lo addition, an agency could

. charge the fzir market value for com-

mercially valusble technologics) tnfor-
mation generated or purchased by the
Government st substantial cost.’

Pee walvers for search and duplics-
tion charges would be suthorized only
whez, 8s under existing law, an ageney
determmines thsat it 15 o the public o
terest 10 furnish the mformation New
processing charges would be subject to
watver for various types of public in-
terest groups, providing that the
agency determines that the informs-
tiop is not requested for a commercial
use. . :

TIMY LIMITE: CURRXNT ETTUATION .

Section {aX6) -of titte 5, United -

Brates Code, requires san agency to
make an Inftisl determinatian within
10 aays of receipt of 8 request whetner
to disclose the records. If the agency .
dmwmnnthatpeﬂodwwimhold
the reguested records, it must notify
the requesier of the reasoms for the
exemption within the same period
The requester may then choose to
&ppeal the denisl, In which case the
agency has 20 working deys 1o deter-
mine the eppeal. .

CONGRESSIONAL RECORD — SENATE
‘ ' and fabrness of testing, ss well a5 to

This section retains the 10-day time
Imit provision in existing law, but
would allow agencies to take 30-work-
ing-day extensions in *“unususal cireum-
stances.” The bill would broaden the

CoDsisting meinly ©f newspaper arti-
cles, magazine articles, and other re-
cords publicly availsbile. Nonetheless,
- the set requires agencies to act as the
world’s largest .library reference serv-
.ice lp other instances, the agencies re-
ceive multiple reguests from the same
party for the same information as the
requester tries to update his Informs-
tion occasianally. The act now requires
the agencies to send the same informs-
Bl FPROVIKION .
The bill allows the agency to ximply.
refer the reguester to the dste and
source whereby he could get the infor-
mation from 8 nearby Ubrary or puhlic
source. . :

Exemption 2 currently pronect.s in-
formsatiop “related solely o the inter-
nal personnel rules and practices or.&n

-agency.~—The scope of -this protection -

ha.sbeencuntxmedbyappa:enﬂym
flicting views of this language in the
House and Benate-reparts when FOILA
Was ‘enscted Although this langusge
srgusbly protects manuals and

ons to investigators, imspec-.

lorz, suditors, and negotiators, the ju-

diciz) attempts 10 reconcile the House

By npotice to the redum,‘m'-.mdSenmreportsonenl_edw}mm-

&g€nCY may extend these time limits
for an additional 10 days in three nar-
Towly defined “unusual cireum-
Stences™ If an agepcy fails to comply
with any of these statutory.deadlines,
lhe requestet i= deemed to bave ex.

&T2ut extrs time to an agency I “ex-
Septional circumstances” where the
'xencymshowitisalsbexerdsing
“due dlligence.” )
CURREXNT POLICY IMPLICATIONS
The sheer volume and complexity of
requests often make compliance with

sistent results. ) ,

©  CUREENT POLICY IMPLICATIONS . - -
-Although most courts recognize the
sensitivity of instructions to investigs-
tors, inspectors, suditors, or negotin-
tors, particularly when disclosure of

In sddition, FOl4 apparently su-

A thorizes the disclosure of exsminstion

masterials which are exempt under the
Privacy Act To protect the objectivity

“will reaffirm Congress

. Approved For Release 2007/09/12 : CIA-RDP85MO00363R001002080018-6
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bromote consistency between the 'two
&Cls, they should not conflict in this
msanner, , :
XL PROVIKION

This provision will clarity congres-
sionsl intent in conformence with .the
original House report ap exemptioh 2
&nd the majority of court cases an this
subject. Severnl cases have found pro- -

records

specifically
mentioned under this provisian For
instance, Caplan v. BATF (587 F.2d4
544 (1978)) protected & law entorce--
ment menusl; Ginsdburg v. FEC (581
P20 752 (1978)) protected audit review
guidelines; Cor v. Depertment af Jus-
tice (576 F.2d 1302 (1978) Protected
U.E. marshal’s manusl. This provision .
original intent,
&8 -expressed in the House report «of
FOIA, to protect senceitive law enforce-
ment manneis and suaditing records
which might enhance- vilnerahbiMty .of
g:ivernment functions to erimingl s
ty. LT e e T -
Under the bill’s new exemption 2,
manuals and nstructions to investigs-
tors, Inspectors, anditors, or negotis-
tors would be exempt “to the extent
thxtdisclosme'"eouldreasanava
be expected to jeopardize™ their setivi-
ties. Comparzbie pew protection would
2pply to exsminstion material )
maommmmnn:mmox
" The current sixth exemptian pro-
tects from cisclosure, “personal ané

‘medical fles and similar fhes the dis

closure of which would . constitute &
clearly unwarranted tmvasion of per-
sonsl privacy.” N .
' CURRENT POLICY IMPLICATIONS

This exemption contains s threshold -
test that often frustrates the substan-
tive content of the exemption. Thus,
even if & record represents & “clearly
unwarranted invesion of personal pri-
vacy,” it does not qualify for protec
tion unless the record is found i &
personnel medical, or similar fiie. Due

‘to this -formalistic -file- Ymitation. s - -

court may permit disclosure of “clegr-
1y unwarrented mvasions” of privacy
stmply because the invasion is found
in the wrong king of file. Congress in-
tended ‘to protect privacy not file
labels. o _
| EILL PROVIKIOR - Lo
The pew bill brosdens protection of
personel privacy by exempting sny
“record or informasatiop concerning in-
dividuals * * * the release -of which
could be expected to cop-

‘stitute & clearly unwarranted invasion

of personsl privacy.” The bill also

would provide express protection for
LAW ENPORCEMENT. CORREXNT KTTUATION
The ‘current seventh exemption

.exempts investigatory records com-

piled for law enforcement purposes if
those records also meet one of six fur-
ther requirements (A-F). The six fuar-
ther criteria are intended to protect
‘enforcement .proceedings against dis-
closures o suspects, fair trials person-
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gl privacy, identities of informants, tn-
vestigative techniques, and the fe
and safety of lsw eniarcemem pErson-
nel
CURRENT POLICY n:rx.mrnon

" The cuwrrent threshold language of
the exemption means that records are
only eligible for protection f they are
fovestigatory recoras campied for lew
enforcement purposes. Tois could
mesn that & record which -jeoperdizes
one of the six requirernents, such a5

“endanger thelife * = * of Iaw enforoe-
ment personnel” could be disclosed
simply because it Boes not satisty the
formalistic test of being an fovestiz»-
tory reeord. This exalts form over sub-

-stance.

. Theammtlmmedﬂwn
quires sn agency to show thsat disclo-
sure af & record “‘interferes” “with an
. extorcement proceeding. At the outset
of an investigation, bowever, the
agency often does not know which as-

_pects af 2 record, if disclosed to-the

-guspert, wonld interfere ‘with the ip-~
vestigation ‘Thus the -existing izn-
guage could disclose 1o & suspect. vital .
miormaﬁonabontmnngutngm

CONGRESSIONAL RECORD — SENATE

ETLL PROVISION

The smended exemption 7 wonld
exempt from disclosure any informas-
tion that could reasonably be expected
w disclose & confidential source, -
cluding & State or locsl govermment
sgency or foreign government This
change would sfford grezter protec
tion to information which should
clearly be exempt from disclosure due
‘to tts serious tmplications for law en-
foreement -investigations mnd the

safety of comfidentinl intformants
The present exemption anly inclndes
Anformsation that would disclose & con-
' fidentis] ‘sourge. The rationale s to
‘broaden the definttion .of -confidential
-source to include State, loca.l. and x.cr

-ORGANIZIED CXIME CURKREXT LAW

for the extensive, gamaging use made
-of the act by organized crime.
ZThere s much evidence of the exist-
~enee of sophisticated networks of ores-
“nized crime POIA requesters. Under
‘the curremt FOLA, there i 8 resal
denger which sccompanies POIA re-
‘guests by. organized criminmal groups

gaton.
Tmmmd(m)m‘whohnvebotbthemmﬂvcmdme

before it gualifies for exemptlan. This
ignores . the commonsense principle
in itself identify the informant can, in
some circumstances knowp anly to the
suspect, result in such identification.
The threshold langusge sbout “in-
" vestigatorr” has meant that law ep-
forcement -manuals were not covered
by the exemption for lzw exforcement
technigues ang procedures. The courts

prosecutorial guidelines and other law
eniarcam:m -tectmiqones and proce- -

Fma.ny t.belanmzem(’l)(?)hxs
an obvious 8nd =abswrd limitation
Under this 1sagusge, recoras are only
exempt if thevy endanger the e of 2
police officer, without giving similar
protection to the life of sny natural

Person.
Some kinds of ipvestigations are par-

ticularly -difficult to protect from -

sbuse under POIA. These are charao-
teristically the kinds of investigations
that involve organized orime, terror-
ism, and foreign counteriantelligence.
In these instances, the suspects aften
have the time, resources, angd nclins-
tion to use FOILA to learn the identi
ties of informsants, the progress
achieved by various investigstions and
methods to avoid detection snd pros-
ecution. In short, these entities have
in common & detached coordinating
agent with the ability and motivation
todrcumventthemtentofthee.zemp-
tions.

Ir bearings before the Cun.st.ltur.\on
Subcommittee, FBI Director Webster
documented 204 recent examples af
FOli substantially Jeopa:dizmx law
enforcement. -

resources to use the sct systematical-
ly—io gather, znalyze =nd piece to-
gether segreguted bits of mformation
obtained fromm agency files. These “Bo-
phisticasted crimimalis” cxn use the
FOIA to determine whether an ioves -
tigation iz being copdircted o him or
bis organization, whether there is &0
Anformant in hix orgzanization, and
even who that informant might be
The - release ©f recoras” contaming
dates ‘of documents, locations report-
ivg Investigations, the amount of ms-
terizsl, and even the absepnce of infor-
matiop are all meaningtul when com-
piled in the sysiematic manner em-
ployed by organized crime

KILL FEOVIEION

This b} would exclude trom disclo-
‘sure sl documents compiled In =
lawinl ipvestigation nf organired erime - .
which sre specifically designated by
theAtxomeyGenmﬂxarpurposesof
this section This exclusion would
apnply to documents that were first
geperated or acguired by such law en-
forcement authority within 8 years of
the date of the request except where
the sagency determines puwrsusnt to
Teguiations promulgated by the Attor-
ney General that there is an overrid-
ing public interest in earlier disclosure
or in & longer exclusion not to exceed
3 years.

Pinally, the bill acknowledges thst
organized crime constitutes & special
problem under POIA. There is much
evidence of the existence aof sophisti-
-cated networks of organized crime

- FOlA requesters For example, Orgs-

nized members in the Detroit sares
have been instructed -to submit POIA
reqguests to the FBI in sn effort to
jdentity FBI informants Through this
-cancerted effort, the members and as-
socistes of this femily have obtalned

-.over 12,000 pages of FBI documents.

' i . ' .
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The withholding of information on
the basis of ocne of the enumerated ex-
emp_ticms can often be inetffective in
avoiding the anticipated harms thet
would accompany disciosure because
invoking the exemption ftsel! becomes
s piece af the mossic To invoke
(bX7XD3), for example, is to tell:the re- -
quester, potentislly a criminal seeking
informstion in his [Dicit organization,
exactly whal he may want to know—
thset his organizatiop has an internal
- informsnf

In such & case, the Freedom of In-

‘formation Act presents the potential

for damage to sensitive FEBI investigs-
tions, even though no release of sub-
stantive ‘informatiop is made A re-

-quester with an awareness of the 1aw's
. FOIA crrently makes no provision

situstion can gain insight into FBI op-
erations regardiess of his ahility to
procure & relesse of Bureau docu-
ments For example, knowledge that &
suspecied informant's £iie has grown
over & period of time is often enough
to tip off thre sophisticated criminal
that the suspected informant has been
talking to law entorcement officials
too often.

Bmseufthemosa&cprob)anm
Fommmemﬁmmmres.poeed
by organizations with historical cop-
tinutty snd =n institatiomal mermory

-&angd furtber becanse nse of the exemp-

tions themselves e become a “piece
of the rosajc,™ simply broagening ex-
problemn ol organized crizne sbuse of
FOlA Accordingty, the proposed bl
wonld exclude trom disclosure all doc-
uments compiied In » laxwinl investigs-
tion of organized crime which are spe-
cifically cdesignated by the Attorney
Generzl for purposes of this section.
Thix exclusion would spply to goci-
ments that were {irst generated Or ac-
quired by soch law enforcement so-
thority within 5 years of the date of
-the reguest -except where the agency
determines pursuant %o regulstions
promulgated by the Attarney General
thxt there is &n overriding public in-
terest In earder disclosure or o =
longer exclusion not to exceed 3 years.
The bill would siso 8llow &R ARENCY 10
use & “no records” response to miti-
gate the danger thsi informsation
which is iInnocuous on its face could be
ultimately harmful when considered
in conmectior with the totality of in-
formation which the reguester pos-
SESBEs. .
ADDYTIORAL EXEMPTIONS. COXEENT LAW

The existing statute does pot ade-

_gquately protect technical date the

export of which is cantrolled under
other statutes or Secret Service re-
cords connected th.h its protec::ve
functions
CURRENT POLICY DMPLICATIONS )

Although Congress has acied - to
limit export of critical technology that
could be used contrary to DB, inter-
ests, this pohcy can be frustrasted by
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srquisition of the same dats or blue
prints under FPOlA Testimony from
the Justice Depsartment and the De-
ent ‘of Defense has made the
commiliee sware that technical dats
tn the form of blueprints, manuals,
production and logistic informsation
formulss, designs, drawings, and other
dats in the possession of

agencies may be subject to relesse
under the Freedam of Informstion

Act. Much of this dats was either de-

veloped by the Government or more
typically submitted to the Goverp-
ment o conjunction with research and
development of procurement con-

-Anexmpleoithefybeolﬁmblm"

pot cantemplaled by -Congress during
formulation of the FOIA exemptions
-tn 1966 is the request trom = foreign
patiopal seeking 70 documents total-

ing more than 9,000 pages which deal

with the Internationally sensitive ares
of satellites and thetr use by military
organizations. _Abp expense of over
'$4,000 In US. taxes would be reguired
by the Department of the Air Foree,
in addition 1o more than 1,000 migd-
Jevel management man-hours, ap &
_panreimbursable basis, just to prepare
the msterial for review. Moreover, a
substantie]l portian &f this sensitive,
delense informstion is technica) mate-
rial or the “Critical Military Techno)-
ogies List” which is subject to Federal
export lsws. -

As & result of revisions to POIA st
the end of 1874 the quality and guan-
tity of informsant cooperation with the
Secret Service nhas diminished dre-
matically. Under the current POIA, in-
formants are increasingly reluctant to
come forward becasuse they ere feartul
‘their identities will be revealed, ad-
versely affecting the Serviee’s ability
to perform their protective and erimi-
‘nal investigative mixsions. .

Robert R. Burke, Assistant Director
for Investigstions at the Secret Serv.
ice, testified before the Coanstitution
Subcommittiee that his agency had ap-
proximately 75 peftent less informant

information than it had befare the re-.

vised FOIA took effect at the -end of
1974 Mr. Stewart Kpight, Director af
the Bervice, testified in 1977 that he
bhad recommended that President

Jimmy Carier yetrain from traveling

to two cities within the United States

the Bervice-did not heve ade-

Quate information to guarantee his
safety. Mr. Burke's 1881 testimony
hoted that conditions have deteriorat-

ed even further since Mr. Knight's .

slatement. .

) ETLL PROVISIOR .
The bill sdds s new exemption
(bX10) 1o the Freedom of Informsation
Act L0 exempt trom mandatory discip-
Sure, technical datz that may not be
tXporied lawtully outside of the
United States except in compliance

¥ith the Arms Export Control Act 22

U.S.C.'2751. et seq.) and the
4ADp. 2404).

tion Act of 1878 (50 US.C. -
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This new exemption would insure
that Congress intent to contro] the
disseminstion o! sensitive technology
could not be frustrated by & Freedom
of Information Act request for infor-
mation regarding technology Bubject
to export contro} under these statutes.
It would make clear that agencies such
&5 the Department of Defense have
the suthority to refuse to disclose
Buch informsation ir response to &
Freedom of Information Act request
when the informstion is subject to
export restrictions. This change would
belp effect Congress -desire to limit
&nd coptrol the dissemination of eriti-
cal technology. In the samie vein, how-
‘ever, exemption' 10 does not address
‘the issue of restricting the fiow of re-
search information to, from or within
the scientific community or Bociety in
#tneral .Maoreover, the ‘proposed ex-
emption has nothing to do with tech-
nical informsation Geveloped within
the acafemic commumity. On the cop-
trary, this exemptiorn merely gives the
Federal Government the discretion
notwdmclosemuantnanOIAm
guest defense-related technicsl infor-
matior which 15 tn the possession of
the Federa] Government, usually pur-
suant to research and development of
procurement contracts. The submitter

- of such techniesl dats is not precluded

Irom disseminating it to the scientific
community or elsewhere.

The bill 8150 sdds gn sdditional ex-
emption (bX11) to POLA which mnsures
that the Becret Service will recetve the
CoOperation -and confidentialtty neces

.Bary for its mission. As 8 result, the

abflity of the Berret Service to safe-
guard the President and other impor-
tant individuals &5 well as tnformants
who provige vital iInformsatior, will not
be compromised “The exemption spe-
‘cifically enables the Secret Service to
better tulfil) tts functions tv two WRYE.
First, the Service {1l not be compelled
to disclose significant security infor-
meation already

“Secret_Service's information gathering -

capacity will be enbenced by the mes
Bage conveyed 1o potential informants
that any .senxitive nformation that
they provide will be protected. -
. mmmrm_;m
" CURRERNT.LAW - :
The.. 1974 amendments to POILA
added & reguirement that any portions
of requested record that are *“resson-
ably segregable™ from exempt portions.
-Ehould be supplied to the requester.
CURRERT POLICY IMPLICATIONS
-Although the principle of rersonahie
segregability is laudable, it can in
practice present problems in the fields
of law enforcement snd netionsal secu-
rity classifiestions. In those fields, &
sophisticated requester may have the
ability to piece wgether bits of tntor-
metion that seem harmiess in isolation
yei reveal exempt informstion when
carefully analyzed

-

xn;.novmois
The bill -clarifies the standsrd of
“reasonzble segregadbllity” in the case

\
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of records containing matertal covered
by exemptions one and seven allowing
the agency to. consider whether the
disclosure of particular imformstion
would, in the context of other mtor-
mstion available to the requester,

cause the herm specified in exemp-
tions one and seven. . =
PROPER REQUESTS
. " commxer 1aw
Under current law, an is ye-

guired to comply with & reguest for re-
cords mege by any persaon, even if that
person is not & U.4_S. persan. : :
CURRENT POLICY DMPFLICATIONS -

Existing law sllows ioreign nationals
and governments to make FOIA ye-
Quests. 1t is not at.all .uncommon for
one Japanese firm to fle .8 FOIA Yo
Quest seeking imformation about an-
other Japanese firm or even ‘& U8
tirm with which 1t competes.

Another aspect of the any person

provigion that seems somewhsat incon- .

sistent with FOlA’s goals of ‘A -
lormed citizenry is that the act-is
heavily used by imprisoned Jeloms.

Overwpercentcfallreauestste-.

ceived by the Drug Enforcement Ad-
ministration are from persons Jin
prison; 11 percent af FBI's requests
come from prisoners. In many cases,
these reqguesiers seek information that
could undermine lJegitimate law -
forcement. .

FParties t0°'s lawsuit have used POLIA
to circumvent discovery rules. The Su-
preme Conrt has stated that “FOLA
wis not Intended to tunctior as & pri-
vate discovery toal.” NLRE v. Robbins
Tire, 437 US 214, 242 (1978). Using
FOILA ms & discovery -Geviee can be &

technigue to avoid triggering recipro-

cal discow
’ EILL PROVISIONS

The bill moditied that aspect of the
&Y person rule that permits aliens to
use the UK. FOIA statute. The Attor-
ney General is granted authority to
araft regulations to limit reguests by
Imprisoned felons. - - o mes
. e —mum‘m o N
burpose  of FOIA, more

'I'he basic

-openness in government -through &n

Informed -citizenty (see .National

' Labor Relations Board v. Robbdins Tire
& Rubber Co., 437 US. 214, 242 (1918)

15 & very worthy and legitimste objec-
tive. o
Enowledge wil! forever govern ignorance,
&0d 2 people who mean 1o be thetr Ow®D FOw-
€ITors must arm themselves with the power
knowledge gives. A populsr government
without popular informstion or the means
of scquiring it is but & projogue to a farce or
@ trageds or perhpas both. Letter 1o W. ‘T,
Barry, Lieutenant Governor of Eentucxy,
August &, 1822 :
This inspiring guote, although writ-
ten by Msadison as an argument for
public education, not access L0 govern-
ment Iiles, was invoked in 1874 when
the 1966 act wes substantially rewrit-
len &5 -AaD appropriste reminder that
our nationsl policy favors an open and
free exchange of idess 1n iact, an-
other enduring passage would Berve
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well to remind us of the origins of our
Nation’s policy on freedom of informa-
tion. That passage reagds as follows —

Congress shall make no haw .

Constitution, Firs. Amenmernt.
Besides the obvious virtues of
open government, the Preedom of
formation Act (POIA) is parti
valueble to & nation founded ox indi-

' vidux) freedom &nd government ac-

countability. President Reagan has
reinvigorated owr swareness thsat the
Federal Governmq:tmnstbehem»
countable for iis activities Otherwise,
neouldhememssternt.hermm
servant ‘of the people. In the context
«£f this refreshing new sttitvde -of the
Resgan sdministration, 1 would ke to
share & favorite passage from Ameri-
unntmmaenry David:l‘hmun
wrote: . -
xwmmmmmmww;
bolt for our tront Goor.for, as I sold the
, the governor was coming bere.

Rorekeeper,
“Avye” said be “and the legiskatare too"™.

“Then I will take two balts,” said. 1. Be said
that there hat been » stesdy demsnd far
bons and ocks of lxte, for owr protectors
were comming. B Thoreau. Walden and Civil
‘Disobedience, (O. Thomas ed. 1966 -

The ¥Preedom of Informstion Act

" can often sct ke ope of Thoreau's

.bolts; it can protect ns from our pro-
" tectors by giving us sound knowledge
about how to comply with government
regulstions or how to challenge xn 8r-
bitrary government decision

. Yet schieving an inforrned citisenry
is 2 goal to be brlanced with other
_* vital societa] sims Indeed, society’s in-
terest in an open government Cxn con-
flict with its interest in protecting per-
sanalpnvacyﬂghtsmdvm:tbeom-
riding public need for preserving the

. confidentiality of netional detense and

. criminal tovestigative matters, among

other matters Though u:nsicms
among these competing interesis gre
-charecteristic of ® democratic gociety,
their resolution lies In providing =

workable formuls which encoenpasses,

. balsnees, end=sppropriately protects
all interests, while placing emphesis -
o fully responsible disclosure. (Bee &
Rem. 813, 89th Congress, ist uemon S
(1965)).
Just as the Preedom' of Informsation
Act holds the government accountabie

" to an informed electorate, FQlA itself

must be held sccountable - Since the
enthusiastic rewrite of the sct in 1974
it bes at times frustraied rather thsn
fulfiled its basic mission of msuring
government efficiency snd informing
voters. POIA has occasionslly disropt-
ed vital law enforcement activities anad
has been misused by businesses who
had no intention of keeping abreast af
government programs but found it &
convenient tool for obtatming - confi-
dentinl informstion sbout 2 competi-
tor.

This bill restores the balance be-
tween public sceess 10 government in-
formsation &nd efficient execution af
necessary functions. The compromises

agreed to in an effort o accommeodate -

. abridging
‘the?reedamcimee&crnftbemﬁ.&
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the competing Interests of open. gov-
ernoment and confidentiality represent
a good-faith effort on all sides to moid
& better POIA- This bill achieves that
goal and therefore furthers our éeeply
engrained notions of an informed citi-
zenry and a responsible government.

" By Mr. GRASSLEY (for himself,
"-. Mr. THURMOND, Mr. Doix, and

’ Mr. Dxrron):

S. 775. A bil entited the “Govem-
mmt Accountability Act of 1883~ to
the Commitiee on the Judiciary.

OOVERWAMENT ACCOUNTARILITY ACT OF 1983
® Mr GRASSEEY. Mr. President T
2In once again totroducing. legislation
xozether‘wit.hthedistmgmshedchm
‘masn of ‘the Senate Judiciary Commnit-
‘tee, Senator-STROM THURMOND, Bena-

wBonDummdSenamermm )

"DxxroE, to deal equitably with the se-
rious problem of the incressing
number of lawsuits filed against Fed
ersl employees v their individual or
‘personal capacities, .

In the last Congrest T introduced
nearly indentical legislation to the dbill
that I am offering today. That bill. B
1775, was reterred to the Judiciery
Comumittes which In turp routed the
bil to the subcommittee which I

-chaired, the Subcormmitiee op Agency

Administration. presently the Subcom-
mittee on Administrative Practice and
Procegdure We held three hearings on
the bill in the subcomrnitiee and re-
ported the bill o the full Judiciary
Committers very close to the lamednck
session of Congress While time was

not an our side in the 87th Congress.' I

Jntend in this Congress to quickly
process this bill and send it to the tul
eummiﬁeemdSena:.eﬁoariorconm&
eratidn. .
Ihxdthehnnoro.fv:'r'mngacha.ptcr
on the Federal Tart Cisims Act far the
Free Congress Research and BEduce-
tiop Foungation’s book. which will be
available »soon, entitted “Criminal
Justice Reform "™ I believe that this

chapwnﬁhdpnﬂmms-d&m'

-events that have led to the urgent
need for the protections mandated by
this legisiation and ask that it be
‘printed in the RECORD.

There being no objection, the chap =

ter was ordered 1o be pﬁmedin the
Rwoxn as follows: .
ancmudumznm

A thirty year veiersn forest ranger in the
Jdesho Psnhandle National Forest directs
Forest Bervice employvee:s to remove gur-
bage, rusted bus hulls, ang screp metsl trom
‘& mining site where 1t ha: festered for five
years. Prior to implementing the tleznup
planx notice of the removal & provided to
the former lemsee mining compeny which
Gelivers no response The ranger is unsware
-of & pre-existiif sgreement that fransfers

. the screp mets) to the pleintif! Two yexrs

after the clezoup, there is 3 kpock on the
door and the ranger i greeted with & sum-

- rmons end complaint reguesting $48.000 In

cOmpPensstory damages and $100,000 In po-
nitive . demages for vialation of the plain-
tiffs constitutionx! righta Three years
lxter, & ry finds sgainst the ranger snd
.awards $1,000 in compensatory damages

March 11, 1983,

phs $216.50 In court costz The appean
process begina *

Pedaﬂmmoyeumhdnzm
sued {or decisions made during the courme of
s workday. From forest ranger 1o direcior of
the Nations]l Cancer lnstitute, from mest

ingpecior to cabinet oificer, our entire feder. -

al workforce s potentially subject to person-
-al Rabiity muits for decixions thxt sre mate
in earrying out feders)! missions. Smee the
Bupreme Court's 1971 decixion in the case of
Bivexs v. Str Unknown Named Apents of Dhe
Federnl Bureax Qf Narcotics' federal en-
ployees have been subject 1o personal Habi-
1ty. which translsies 10 money damnages, for
whal the Court termed “‘constitations]
torts”. The Bivexs case arosé froim A COn- -
pelling factnsl setting. Narcotics agents ran-
satked A citisen's apeartment, arrested Knd
manscied hitn f» fromt -of his wife snd
‘Ixmily, and ushered it 1o a federal court

bers o! federal employees fovolved fn pend-
ine Mtigation beczuse multiple defendxnts
are sued in nearly seventy-five percent of all
casert and somme cases IDVOIVE as INENY &
thtrty o torty-five cefendumis® The De-

—~parunent further estitostes that xince 1971

Mthvehmwmmytmm

o judgments for platnritis

As Coatrman of the Benate Bubconmities
on Agency Adrinistration. I have conduocted
three pearings on legisistior which I ntro-
duced In response to what 1 view as a tezr-
bly umntalr and umroductive =xtrustion
Whie 2 federal employee embrofied i Mii-
galion undergoes Tniold anguish, it js the
taxpayer who is the ulttmate loser in this
Mmﬂuutple}oaermhookme:

paying privite siorpeys fees resuliant trom
the Department of Justice’s palicy of hiring
outside private counsel where its OWn repre-
sentution of & federa) employee might pro-
duee & conflict of interes:. -

My legisiation t= fashioned to make the
best use of taxpayver funds while at the
saImme tite InsUring ageqguale cOmpensstion
to & plantiff whose constitutiooal rights
have been viclaled 50 often is the case, that
even if & plaintitf wins s suit, the defendant
1s Judgment proct. The governmemnt will be
substituted as the excluxive defentxnt tn &
conslitutional actions and geperally the ex-
chisive delendant tp all tort sulis o which
the Attorpey Genern) certified thatthe e -
ployee was acting within the scope of hi
employment. Henre the Department af Jus-
tice will no longer have 1o excuse iiself fram
sults snd hive private counse! to svoid con-

? Poownotes at end of chapter.
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98tTH CONGRESS
18T SESSION o 774

Entitled “The Freedom of Information Reform Act”.

IN THE SENATE OF THE UNITED STATES

MaxrcH 11 (legislative day, MarcH 7), 1983

Mr. HarcH (for himself, Mr. THURMOND, and Mr. DECoNCIND) introduced the
following bill; which was read twice and referred to.the Committee on the
Judiciary :

A BILL

'Entitled “The Freedom of Information Reform Act’’.

[y

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
FEES AND WAIVERS

SEc. 2. Parag"raph (4)(A) of section 552(a) of title 5,
United States Code, is amended to read as follows:

“(4)(A)@) In order to carry out the provisions of this
section, each agenéy shall promulgate regulations, pursuant

to notice and receipt of public comment, spe'cifying the sched-

© @ . O Ot s~ W N

ule of fees applicable to the processing of requests under this

[y
O

section and establishing procedures and guidelines for deter-

mining when such fees should be waived or reduced. Such

s
—t
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1 schedules shall conform to the guidelines which shall be pro-

2 mulgated, pursuant to notice and receipt of public comment,

3 by the Office of Management and Budget and which shall

4 provide for a uniform schedule of fees for all agencies. Such
| 5 regulations—

6 “/a) shall provide for the payment of all costs rea-

7 sonably and directly attributable to responding to the

8 request, which shall include reasonable standard

9 charges for the costs of services by agency personnel in
10 search, duplication, and other processing of the re-
11 quest. The term ‘processing’ does not include services
12 of agency personnel in resolving issues of law and
13 policy of general applicability which may be raised by
14 a request, but does include services involved in exam-
15 'ining records for possible withholding or deletions to
16 carry out detefminations of law or policy. Such regula-
17 tions may also provide for standardized charges for cat-
18 egories of requests having similar processing costs,

19 “(b) shall provide that no fee is to be charged by ”
20 any agency with respect to any-réquest or series of re-
21 lated requests whenever the costs of routine collection
22 and processing of the fee are likely to equal or exceed
23 the afnount of the fée, and

24 “(c) in the case of any request or series of related
25 requests for records containing commercially- valuable |

S 744 IS
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[y

technological information which was generated or pro-
cured by the Government at substantial cost to the
public, is likely to be used for a commercial purpose,
and will deprive the Government of its commercial
value, may provide for the charging of a fair value fee
or royalties, or both, in addition to or in lieu of any
processing fees otherwise chargeable, ‘taking into ac-

count such factors as the estimated commercial value

© O a9 Ot e W N

of the technological information, its costs to the Gov-

[y
O

ernment, and any public interest in encouraging its uti-

lization.

p—
N =

Nothing in this subparagraph shall supersede fees chargeable

Pt
NV

under a statute specifically providing for setting the level of

[y
S~

fees for particular types of records.

[
94

“() With respect to search and duplication charges,

[y
(op]

documents shall be furnished without charge or at a reduced

[y
-3

charge where the agency determines that waiver or reduction

et
o o)

of the fee is in the public interest because furnishing the in-

[y
©

formation can be considered as primarily benefiting the gen- |

[\
-

eral public and not the commercial or other private interests

[A]
L

of the requester. With respect to all other charges, docu-

[N}
(V)

ments shall be furnished without such charges where the

DO
o

agency determines that the information is not requested for a

[\
o~

commercial use and the request is being made by or on behalf

[\
O

of (a) an individual, or educational, or noncommercial scien-

S 744 IS

Approved For Release 2007/09/12 : CIA-RDP85M00363R001002080018-6



Approved For Release 2007/09/12 : CIA-RDP85M00363R001002080018-6 -

4
1 tific institution, whose purpose is scholarly or scientific re-
2 search; (b) a representative of the news media; or (c) & non-
3 prdfit group that intends to make the information available to
4 the general public.
5 “(iii) One-half of the fees collected under this section
6 shall be retained by-the collecting agency to offset the costs
7 of complying with this section. The remaining fees collected
8 under this section shall be rémitted to the Treasury’s general
9 fund as miscellaneous receipts.”’.
10 TIME LIMITS
11 SEc. 3. Paragraph (6) of section 552(a) of title 5, United
12 States Code, is amended to read as follows:
13 “(6)(A) Except as otherwise provided in this paragraph,
14 each agency, upon any request for records made under para-
15 graph (1), (2), or (3) of this subsection, shall—
16 “(i) determine within ten working days after the
17 recéipt of ahy such request whether to comply with
18 such request and shall immediately notify the requester
.19 of such determination and the reasons therefor, and of b
20 the right of such person to appeal to the head of the \
21 agency any adverse determination; and
22 “(@ii) make a determination with respect to any
23 appeal within ‘twenty working days after the receipt of
24 such appeal. If on appeal the denial of the request for
25 records is in whole or in part upheld, the agency shall

S 744 1S
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1 notify the requester of the provisions for judicial review
2 of that determination under paragraph (4) of this sub-

3 ‘section.

4 “(B) In unusual circumstances as defined in this subpar-

5 agraph, the time limits prescribed in either clause (i) or clause

6 (i) of subparagraph (A) may be extended by written notice to

7 the requester setting forth the reasons for such extension and

8 the date on which a determination is expected to be dis-

9 patched. No such notice shall specify a date that would result
10 in extensions of more than an aggregate of thirty working
11 days. As used in this subparagraph, ‘unusual circumstances’
12 means, but only to the extent reasonably necessary to the
13 proper processing of the particular request—

14 “@) t};e need to search for and collect the request-
15 ed records from field facilities or other establishments
16 that are separate from the office processing the re-
17 quest;

18 “(ii) the need to search for, collect, and appropri-
19 ately examine a voluminous amount of separate and
20 distinet records which are demanded in a single re-
21 quest;
22 “(ii)) the need for consultation, which shall be
23 conducted with all practicablé speed, with another
24 agency having a substantial interest in the determina-
25 tion of the request or among two or more components

S T4 IS
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[y

of the agency having substantial subject-matter interest
therein; .

“(iv) a request which the head of the agency has
spéciﬁcally sta,téd in - writing cannot be processed
within the time limits stated in paragraph (6)(A) with-
out significantly obstructing or ‘impairing the timely
performance of a statutory agency function;

“(v) the need for notification of submitters of in-

W W -3 O O = W N

formation and for consideration of any objections to

k.
o

disclosure made by such submitters; or

[y
p—d

“(vi) an unusually large volume of requests or ap-

[y
[

peals at an agency, creating a substantial backlog.

| “(C) Any requester shaﬂ be deemed to have exhausted

=
= w

his administrative remedies with respect to such request if

—
ot

the agency fails to comply with the applicable time limit pro-

[y
o2

visions of this paragraph. If the Government can show excep-

[y
-1

tional circumstances and that the agency is exercising due

[E—y
Qo

diligence in responding to the request, the court may retain

—
o

jurisdiction and allow the agency additional time to complete C

[\)
o

its review of the records. An agency shall not be considered

DO
e

to have violated the otherwise applicable time limits until a

]
[\

court rules on the issue.

“D) Upon any determination.by an agency to comply

[\
B~ w

with a request for records, the records shall be made prompt-

ly available to the requester, subject to the provisions of

DO
44

S 744 18
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—

paragraph (7). Any notification of denial of any request for
records under this subsection shall set forth the names and
titles or positions of each person responsible for the denial of
such request.

| “(E) Each agency shall promulgate regulations, pursu-
ant to notice and receipt of public comment, by which a re-
quester who demonstrates a compelling need for expedited

access to records shall be given expedited access.”.

O W a9 & Ot k= W

BUSINESS CONFIDENTIALITY PROCEDURES

[y
o

SEC. 4. Section 552(a) of title 5, United States Code, is

[y
[y

amended by adding after paragraph (6) the following new

—
DO

paragraph:
“(T)(A) Each agency shall promulgate regulations, pur-

I
> W

suant to notice and receipt of public comment, specifying pro-

J—
[

cedures by which—

i
S

“@) a submitter may be required to designate, at

p—
-

the time it submits or provides to the agency or there-

[y
a

after, any information consisting of trade secrets, or

[y
o

commercial, research, financial, or business information

[N
<o

which is exempt from disclosure under subsection

(b)(4);
“(ii) the agency shall notify the submitter that a

NN N
LW N =

request has been made for information provided by the

o
g

submitter, within ten working days after the receipt. of

[\
o

such request, and shall describe the nature and scope

S T4 IS
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1 of the request and advise the submitter of his right to
2 submit written objections in response to the request;
3 “(iii) the submitter may, within ten working days
4 of the forwarding of such notification, submit to the
5 agency written objection to such disclosure, specifying
6 all grounds upon which. it is contended that the infor-
7 mation should not be disclosed; and
8 “(iv) the agency shall notify the submitter of any
9 final decision regarding the release of such information.
10 “(B) An agency is not required to notify a submitter
11 pursuant to subparagraph (A) if—
12 “(i) the information requested is not designated by .
13 the submitter as exempt from disclosure in accordance
14 with agency regulations promulgated pursuant to sub-
15 paragraph (A)(), if such designation is required by the
16 agency; |
17 “(i)) the agency determines, prior to giving such
18 notice, that the requést should be denied;
19 .“(iii) the. disclosure is required by law (other than )
20 this section) and the agency notified the submitter of
21 the disclosure requirement prior to the submission of
22  the information;
23 - “(v) the information lawfully has been published
24 or otherwise made available to the public; or

S 744 IS
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[y

“(v) the agency is a criminal law enforcement

agency that acquired the information in the course of a

lawful investigation of possible violations of criminal
law.

“(C) Whenever an agency notifies a submitter of the

receipt of a request pursuant to subparagraph (A)i the agency

shall notify the requester that the request is sﬁbject to the

provisions of this paragraph and that notice of the request is

© @ a9 o ot k= W N

being given to a submitter. Whenever an agency notifies a

—t
o

submitter of final decision pursuant to subparagraph (A), the

[y
e

agency shall at the same time notify the requester of such

final decision.

—
[V )

“(D) Whenever a submitter has filed objections to dis-

-
~

closure of information pursuant to subparagraph (A)(ii), the

[a—y
ot

agency shall not disclose any such information for ten work-

[u—y
o

ing days after notice of the final decision to release the re-

[y
-3

quested information has been forwarded to the submitter.

[u—y
Qo

“(E) The agency’s disposition of the request and the

[y
o

submitter’s objections shall be subject to judicial review pur-

[\]
o

suant to paragraph (4) of this subsection. If a requester files a

DO
ju—y

complaint under this section, the administrative remedies of a

[\
[\

submitter of information contained in the requested records

shall be deemed to have been exhausted.

DO
<o

S 774 IS——2
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.

“(F) Nothing in this paragraph shall be construed to be
in derogation of any other rights established by law protect-
ing the confidentiality of private information.”.

JUDICIAL REVIEW

Skc. 5. Section 552(a)(4) of title 5, United States Code,
is amended—

(1) by amending subparagraph (B) to read as fol-

lows:

© W ~1 & Ot = W N

“(B) On complaint filed by a requester within one hun-

[y
o

dred and eighty days from the date of final agency action or

f—t
[y

by a submitter after a final decision to disclose submitted in-

[y
[S)

formation but prior to its release, the district court of the

United States in the district in which the complainant re-

N
B~ W

sides, or has his principal place of business, or in which the

—
Ot

agency records are situated, or in the District of Columbia,

—
lop}

has jurisdiction—

i
=3

“@) to enjoin the agency from withholding agency

—
o

records and to order the production of any agency rec-

[y
o

ords improperly withheld from the requester; .

Do
o

“ii) to enjoin the agency from any disclosure of

[\
—t

~ records which was objected to by a submitter under

[\
[V}

paragraph (7)(A)(ii) or which would have been objected

[\
w

to had notice been given as required by paragraph

(7)(A)Q); or

[\
i~

S 144 IS
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1 “(ili) to enjoin the agency from failing to perform

2 its duties under sections (a) (1) and (2).”.

3 (2) by redesignating subparagraphs (C), (D), (E),
4 (F), and (G) as subparagraphs (F), (G), (H), (I), and
5 (J), respectively, and by adding after subparagraph (B)

6 the following new subparagraphs:

7 “(C) In an action based on a complaint—

8 “@) by a requester, the court shall have jurisdic-
9 tion over any submitter of information contained in the
10 requested records, and any such submitter may inter-
11 vene as of right in the action; and

12 “(i) by a submitter, the court shall have jurisdic-
13 tion over any requester of records containing informa-
14 tion Which the submitter seeks to have withheld, and
15 any such requester may intervene aé of right in the
16 action.

17 “D) The agency that is the subject of the complaint
18 shall promptly, upon service of a complaint—

19 “(i) seeking the production of records, notify each
20 submitter of information contained in the requeste_d rec-
21 ords that the complaint was filed; and
22 “(1) seeking the withholding of records, notify
23 each requester of the records that the complaint was
24 filed.

S T4 IS
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“(B) In any case to enjoin the withholding or the disclo-
sure of records, or the failure to.comply with subsection (a)
(1) or (2), the court shall determine the matter de novo. The
court may examine the contents of requested agency records
in camera to determine whether such records or any part
thereof shall be withheld under any of the exemptions set
forth in subsection (b) of this section. The burden is on the

agency to sustain its action to withhold information and the

© W A1 & A W N

burden is on any submitter seeking the withholding of infor-

p—t
o

mation.”’; and

oy
[y

(3) in redesignated subparagraph (H)—

ok
[\

(A) by adding ‘“‘or any submitter who is a

—
w

party to the litigation” after “United States”; and

—
N

(B) by striking out “complainant” and insert-

ing in lieu thereof “requester’’.

_
Sy Ot

PUBLIC RECORD REQUESTS

[y
-3

SEcC. 6. Section 552(a) of title 5, United States Code, is

Uy
0 o]

amended by adding at the end thereof the following new

—
L

paragraph: -

\]
o

“(8) In.any instance in which a portion of the records

[\
s

requested under this subsection consists of newspaper clip-

pings, magazine articles, or any other item which is a public

NI N
(U

record or otherwise available in public records, the agency

[\)
=~

may offer the requester a choice of (A) furnishing the request-

[N\
()

er with an index identifying such clippings, articles, or other

[N

S 744 IS
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items by date and source, provided that such index is already
in existence, or (B) notwithstanding the waiver requirements
contained in this section, furnishing the requester with copies
of such clippings, articles, or other items at the reasonable
standard charge for duplication established in the agency’s
fee schedule.”.
CLARIFY EXEMPTIONS

SEc. 7. So much of section 552(b) of title 5, United
States Code, as precedes paragraph (1) thereof is amended to
read as follows: |

“(b) The compulsory disclosure requirements of this sec-
tion do not apply to matters that are—"".

MANUALS AND EXAMINATION MATERIALS

SEc. 8. Section 552(b)(2) of title 5, United States Code,
is amended by inserting a comma in lieu of the semicolon at
the end thereof and adding the following: “including such
materials as (A) manuals and instructions to investigators,
inspectors, auditors, or negotiators, to the extent that disclo-
sure of such manuals and instructions could reasonably be
expected to jeopardize investigations, inspections, audits, or
negotiations, and (B) examination material used solely to de-
termine individual qualifications for employment, promotion,
or licensing to the extent that disclosure could reasonably be
expected to compromise the objectivity or fairness of the ex-

amination process;”’.

S 744 18
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1 . PERSONAL PRIVACY
SEC. 9. Section 552(b)(6) of title 5, United States Code,
is amended to read as follows: . |
“(6) records or information concerning individuals,
including compilations or lists of names and addresses !
that could be used for solicitation purposes, the release l
of which could reasonably be expected to constitute a

clearly unwarranted invasion of personal privacy;”.

© 0w a9 S Ut kW N

LAW ENFORCEMENT
10 SEc. 10. (a) Section 552(b)(7) of title 5, United States

11 Code, is amended to read as follows:

12 “(7) records or information compiled for law en-
13 forcement purposes, but only to the extent that the |
14 production of such law enforcement records or informa-
15 tion (A) could reasonably be expected to interfere with
16 enforcement proceedings, (B) would deprive a person of
17 a right to a fair trial or an impartial adjudication, (C)
18 would constitute an unwarranted invasion of personal
19 privacy, (D) could reasonably be expected to disclose
20 the identity of a confidential source, including a State,
21 local, or foreign agency or authority or any private in-
22 stitution which furnished information on a confidential
23  basis, and, in the case of a record or information com-
24 piled by criminal law enforcement authority in the
25 course of a criminal investigation or by an agency con-
S 744 1S
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[y

ducting a lawful national security intelligence investi-
gation, information furnished by a confidential source,
(E) would disclose techniques and procedures for law
enforcement investigations or prosecutions, or would
disclose guidelines for law enforcement investigations
or prosecutions if such disclosure could reasonably be
expected to risk circumvention of the law, or (F) could

reasonably be expected to endanger the life or physical

W WO a9 & Ot Bk~ W N

safety of any natural person;”.

(b) Section 552(a) of title 5, United States Code, is

| G w—y
- O

amended by adding after paragraph (8) thereof the following

[y
DO

new paragraph:

—
w

““(9) Nothing in this section shall be deemed applicable

[y
S

in any way to the informant records maintained by a law

[y
Gt

enforcement agency under an informant’s name or personal

-t
o]

identifier, whenever access to such records is sought by a

—
-3

third party according to the informant’s name or personal

identifier.”’.

e
O @

ADDITIONAL EXEMPTIONS

[\
o

SEc. 11. Section 552(b) of title 5, United States Code,

[\
[uarg

is amended by striking out “or”” at the end of paragraph (8),

[\
[\

by striking out the period at the end of paragraph (9) and

[\
o

inserting in lieu thereof a semicolon, and by adding the fol-

[\
=~

lowing new paragraphs after paragraph (9):

ST44 18
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1 “(10) technical data that may not be exported
2 lawfully outside the United States without an approval,
'3 authorization, or a license under Federal expor‘t‘laws,‘
4 except that this section shall apply to such data if reg-
5 ulations promulgated under such laws authorize the
6 export of such data without restriction to any person
7 and any destination; or
8 “(11) records or information maintained or origi-
9 nated by the Secret Service in connection with its pro-
10 tective functions to the extent that the production of
11 such records or information could reasonably be ex-
12 pected to adversely affect the Service’s ability to per-
13 form its protective functions.”.
14 REASONABLY SEGREGABLE
15 SEC. 12. Section 552(b) of title 5, United States Code,
16 is amended by adding after the.last sentence thereof the fol-
17 lowing: “In determining which i)ortions are reasonably segre-
18 gable in the case of records containing material covered by
19 paragraphs (1) or (7) of this subsection, the agency may con-
20 sider whether the disclosure of particular information would,
21 in the context of other information available to the requester,
22 cause the harm specified in such paragraph.”’.
23 PROPER REQUESTS
24 SEC. 13. Section 552(a)(3) of title 5, United States
25 Code, is amended to read as follows:

S T4 IS
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et

“(3)(A) Except with respect to the records made availa-
ble under paragraphs (1) and (2) of this subsection, each
agency, upon any request by a requester who is a United
States person for records which (i) reasonably describes such
records and (ii) is made in accordance with published rules
stating the time, place, fees (if any), and procedures to be
followed, shall make the records promptly available to the

requester.

© o A1 O Ot B W b

“(B) The time limits prescribed in subparagraph (A) of

[y
o

paragraph 6 shall be tolled whenever the requester (or any

o
et

person on whose behalf the request is made) is a party to any

[y
(8

ongoing judicial proceeding or administrative adjudication in

Wy
w

which the Government is also a party and may be requested

[y
S

to produce the records sought. Nothing in this subparagraph

L
O

shall be construed to bar (i) a request for any records which

[y
(op]

are not related to the subject matter of such pending proceed-

p—t
-

ing, or (ii) a request for any records which have been denied

—
ao

to a party in the course of a judicial proceeding or adminis-

ju—y
Nej

trative adjudication that is no longer pending.

[\
o

“(C) The Attorney General, in accordance with public

N
p—t

rulemaking procedures set forth in section 553 of this title,

()
[

may by regulation prescribe such limitations or conditions on

DO
oV

the extent to which and on the circumstances or manner in

[\
g

which records requested under this paragraph or under sec-

o
ot

tion 552a of this title shall be made available to requesters
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who are persons imprisoned under sentence for a felony
under Federal or State law or who are reasonably believed to
be requesting records on behalf of such persons, as he finds to

be (i) appropriate in the interests of law enforcement, or for-

eign relations or national defense, or of the efficient adminis-

tration of this section, and (ii) not in derogation of the public
information purposes of this section.”.
ORGANIZED CRIME

SEcC. 14. Section.552 of title 5, United States Code, is

amended by adding a new subsection (c) as follows and redes-

ignating the current subsections (c), (d), and (e) as (d), (e), and
(f) respectively.

““(c) Nothing in this section shall be deemed appli-
cable to documents compiled in any lawful investiga-
tion of organized crime, designated by the Attorney
‘General for the purposes of this subsection and con-
ducted by a criminal law enforcement authority for law

enforcement purposes, if the requested document was

first generated or acquired by such law enforcement

authority within five years of the date of the request,
except where the agency determines pursuant to regu-
lations promulgated by the Attorney General that there
is an overriding public interest in earlier disclosure or
in longer exclusion not to exceed three years. Notwith-

standing any other provision of law, no document de-
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1 seribed in the preceding sentence may be destroyed or
2 otherwise disposed of until the document is available
3 for disclosure in accordance with subsections (a) and (b)
4 of this section for a period of not less than ten years.”.

REPORTING UNIFORMITY

SEc. 15. Section 552(e) of title 5, United States Code

5
6
7 (as redesignated), is amended—
8 (1) by striking out “‘calendar” the second and
9

fourth places it appears and inserting in lieu thereof

10 “fiscal’’;

11 (2) by striking out “March” each place it appears
12 - and inserting in lieu thereof “December’’;

13 (3) in paragraph (4), by striking out ‘‘subsection
14 (a)(4)F)” and inserting in lieu thereof ‘‘subsection

15 (a)4)I)”’; and

16 (4) in the next to last sentence, by striking out
17 “subsections (a)(4) (E), (F), and (@) and inserting in
18 lieu thereof “sﬁbsections (a)4) (H), d), and (J).”.

19 TECHNICAL DATA PROCEDURES

20 Sec. 16. Title 5 of United States Code is amended by
21 adding after section 559 a new section 560 as follows:

22 “Sec. 560. Each Federal agency maintaining technical
23 data exempt under subsection (b)(10) of section 552 of this
24 ftitle shall promulgate regulations establishing registration (in-

25 cluding certification) procedures and criteria under which
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1 qualified United States individuals and business concerns may

2 obtain copies of such Government-owned technical data for

3 purposes of bidding on Goverhment contracts. No data ob-
4 tained under such procedures may be redisseminated or ex-

5 ported except as provided by law.”.

6 DEFINITIONS )

7 SEc. 17. Section 552(f) of title 5, United States Code

8 (as redesignated), is amended to read as follows:

9 “f) For pufposes of this section—
10 | ‘“(1) ‘agency’ means any executive department,
11 military department, Government corporation, Govern-
12 ment-controlled corporation, or other establishment in
13 the executive branch of the Government (including the
14 Executive Office of the President), or any independent
15 regulatory agency;
16 “(2) ‘submitter’ means any person who has sub-
17 mitted to an agency (other than an intelligence
18 agency), or provided an agency access to, trade se-
19 crets, or commercial, research, or financial information 1
20 (other than personal financial information) in which the
21. person has a commercial or proprietary interest;
22 “(3) ‘reqﬁester’ means any person who makes or
23 causes to be made, or on whose behalf is made, a
24 proper request for disclosure of records under subsec-
25 tion (a);
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“(4) “United States person’ means a citizen of the
United States or an alien lawfully admitted for perma-
nent residence (as defined in section 101(a)(20) of the
Immigration and Nationality Act, 8 U.8.C.

1101(a)(20)), an unirieorporated association a substan-

‘tial number of members of which are citizens of the

United States or aliens lawfully admitted for perma-
nent residence, or a corporation which is incorporated
in the United States, but does not include a corpora-
tion or an association that is a foreign power, as de-
fined in section 101(a) of the Foreign Intelligence Sur-
veillance Act of 197 8 (50 U.S.C. 1801(a));

“(5) ‘working days’ means every day excluding
Saturdays, Sundays, and Federal legal holidays; and

“(6) ‘organized crime’ means those structured and
disciplined associations of individuals or of groups of in-
dividuals who are associated for the purpose of obtain-
ing monetary or commercial gains or profits, wholly or
in part by illegal means, while generally seeking to
protect and promote their activities through a pattern
of graft or corruption, and whose associations generally
exhibit the following characteristics:

“(A) their illegal activities are conspiratorial,
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1 “(B) in at least part of their activities, they

2 commit acts of violence or other acts which are

3 likely to intimidate,

4 “(C) they conduct their activities in a me-

5 thodical or systematic and in a secret fashion,

6 “(D) they insulate their leadership from \
7 direct involvement in illegal activities by their or-

8 ganizational structure,

9 “(E) they attempt to gain influence in gov-
10 ernmeht, politics, and commerce through corrup-
11 tion, graft, and illegitimate means, and
12 “(F) they engage in patently illegal enter-
13. prises such as dealing in drugs, gambling, loan-
14 sharking, labor racketeering, or the investment of
15 illegally obtained funds in legitimate businesses.”. 1‘

O
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